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GRIFFIS, J.,, FOR THE COURT:
1. Russdl Johnson appedls his conviction of strong-arm robbery and sentence to twelve yearsin the
custody of the Mississippi Department of Corrections. Johnson arguesthat thetria court erred in denying
Johnson's condtitutiond right to a speedy trid. We find no error and affirm.

FACTS



92. On September 3, 1999, Wilma Schuler went to Vowd l's Marketplace with her daughter-in-law.
She remained in the vehicle while her daughter-in-law went indde the store. She was Stting in her vehicle
when a man opened the door and snatched her purse out of her hands. Ms. Schuler was pulled to the
ground in the process. Ms. Schuler testified that she could not identify the man, given how fast the event
took place.
113. Upon hisinitid arrest, on September 20, 1999, Johnson gave a detailed account of the robbery.
Within this confession, Johnson never dluded to his haf-brother's participation in the robbery. However,
at trid, Johnson acknowledged his earlier confession to the robbery but dtered his earlier admissons to
ingg that he was merdly protecting his brother, Earnest Chapman.
14. Johnson was arrested and held in the Scott County Jail for seven months before he was released
on bond. Johnson was not served with the indictment until March 7, 2003. Thetrid was held in June of
2003.

ANALYSS
5. A crimind defendant's condtitutiond right to a gpeedy trid is guaranteed by the Sixth Amendment
of the United States Condtitution. This congtitutiond right attaches, and time begins to run, upon the
defendant'sarrest. Black v. State, 724 So. 2d 996 (1114)(Miss. Ct. App. 1998) (ating Handley v. Sate,
574 S0.2d 671, 674 (Miss.1990)). When the congtitutional right to a speedy tria attaches, we are
required to gpply the balancing test announced in Barker v. Wingo, 407 U.S. 514 (1972), to determine
if the right to speedy tria has been denied. Smith v. Sate, 550 So.2d 406, 408 (Miss.1989). The four
Barker factors, which must be baanced in light of thetotdity of circumstances, are: (1) length of dday, (2)
reason for delay, (3) the defendant's assertion of hisright to speedy trid and (4) prgudice resulting to the

defendant. Barker, 407 U.S. a 530. No onefactor isdispositive, but rather al factorswill be consdered



together. Adamsv. State, 583 So.2d 165, 167 (Miss.1991).

1 Length of Delay
T6. Length of delay is congdered to be the triggering mechanism for an inquiry into the other factors.
"Until there is some delay whichis presumptively prgudicid, thereisno necessity for inquiry into the other
factors that go into the baance" Barker, 407 U.S. at 530. The Missssippi Supreme Court has
consigtently held that a presumption of prejudice will arise after a dday of eight months or longer.
Atterberry v. Sate, 667 So. 2d 622, 626 (Miss. 1995); Smith v. Sate, 550 So. 2d 406, 408 (Miss.
1989).
17. A chronology of events beginning with Johnson's arrest on the robbery charge and ending with his
trid is hepful to gain perspective:

September 17, 1999 - arrested for strong-armed robbery

March 28, 2000 - posted bond and released from custody of Scott County Jail

March 7, 2003 - served with the indictment and re-arrested on charge of strong-armed
robbery

May, 2003 - arraigned on strong armed robbery charge

June 12, 2003 - tried and convicted on strong armed robbery charge
118. From the date of the arrest (September 17, 1999) to the date of trial (June 12, 2003),
gpproximately three years and nine months elgpsed. Since this was longer than eight months, we find that
there is a presumption of prejudice againgt Johnson. Smith, 550 So.2d at 408. Therefore, thefirst factor
of the Barker baancing andyssis triggered, weighing againg the State.

2. Reason for delay.



T9. The State shouldersthe respongibility of bringing the defendant to aspeedy trid. Turner v. State,
383 So. 2d 489, 490 (Miss. 1980). However, when the defendant causes a delay, he cannot complain
and obtainrelief. Poole v. State, 826 So.2d 1222, 1228 (117) (Miss. 2002)(citing Perry v. State, 419
So.2d 194, 199 (Miss.1982)).

110. At tria, Johnson testified that after his arrest on September 17, 1999, he told the Scott County
authoritiesthat he wasliving with his haf-brother in Forest, Scott County, Missssippi. However, after his
releasefromjail in March 2000, Johnson moved to Wanut Grovein Leake County, where heresided with
his mother. Johnson further testified that he remained in Walnut Grove until March of 2003, when hewas
served with the indictment.

11. The State established that the authoritiestraveled to Walnut Grove on severa separate occasions,
only to discover that Johnson was absent from the community due to his employment off shorein another
state. Johnsontestified that from 2001 until 2003, when he was served with theindictment, hewasworking
in Georgia He would only cometo Wanut Grove for the weekend. Johnson acknowledged that he was
only in Missssppi from Friday night until Sunday afternoon and conceded that if the authoritieswere going
to find him, they would have to do so on theweekend. Therewere other efforts made by the Forest Police
Department to serve the indictment on Johnson. The police from Forest resorted to leaving a copy of the
indictment with the Wanut Grove Police Department in Leake County requesting that they serve Johnson
should he befound. The Leske County Sheriff tried to serve Johnson, but he was not found until March
of 2003.

12.  We find that Johnson caused the delay and such delay was beyond the control of the State.
Therefore, we find this factor weighing in favor of the State and against Johnson.

3. Assertion of the Right



113. Asdated above, it isthe State's duty to insure that the defendant receives a speedy tridl.
However, this Court has consistently held that a defendant has some responsibility to assert this right.
Wright v. State, 582 So.2d 1008, 1012 (Miss. 1991). It provesto be difficult to find agpeedy trid was
denied where the defendant himsdlf failed to assart this right. Barker, 407 U.S. at 532. Here, Johnson
failed to assert hisright to a speedy tridl.
114. Thetrid court inquired specificaly on thisvery point. When Johnson was asked by thetrid court
whether he ever told his lawyer that he wanted atrid, he answered in the negative. The trid court, upon
further examination, asked Johnson whether he ever specificaly asked for a"speedy tridl." Again, Johnson
answered that he never requested such.
115.  InPerry, 637 So.2d a 875, the Court held that "a demand for dismissd for violation of the right
to gpeedy trid is not the equivaent of ademand for speedy trid. Such amotion seeksdischargenot trial.”
Asin Perry, Johnson's motion was a demand for dismissal of the charges rather than an assertion of his
right and adesire for aspeedy trid. Therefore, we find this factor to also weigh in favor of the State and
againg Johnson.

4, Prejudice to the Defendant
716. Prgudiceisassessed in light of three interests concerning the defendant which the right to
aspeedy trid isdesigned to protect: (1) the prevention of oppressive pre-trid incarceration, (2) limitation
of the posshility of imparment of defense, and (3) the minimization of anxiety and concern of the accused.
Barker, 407 U.S. at 532. Johnson vaguely asserts only one of these protections.
17.  Johnson merdly suggests thet the delay prejudiced his defense given that his hdf-brother, Earnest
Chapman, could not befound at thetime of trid. However, Johnson failsto support hisassertionwith even

one such argument asto how Chapman's absence may have prejudiced histrid. Inhisorigind confesson,



Johnson never once mentioned his haf-brother's involvement in the robbery of Ms. Schuler. Moreover,
when Chagpman's statement was taken, he did not implicate himsdlf in his own statement, but rather
Chapman's statement implicated only Johnson. It was not until trial that Johnson first asserted a generd
denid in his defense daiming that he only confessed to protect Chapman. In reviewing this assertion by
Johnson we find the argument ineffective and insufficient to establish the requidite prgudice.

Balancing of the Barker factors
118. Wehaveweighed each factor in theBarker standard and find that Johnson was not denied hisright
to agpeedy trid. ThisCourt congderstheinitid presumption of preudice, that of the three yearsand nine
months between the indictment and trid, in Johnson's favor. However, despite such afinding, we do not
find that prgudice resulted to Johnson's defense as aresult of thisdday. 1t is Johnson who must assume
the find responghility for the delay due to his continuous absence from not only the community, but from
the State. Johnson's assertionsof prejudice centered on hisinability to locate Earnest Chgpman, amaterid
witness for his case. There is no record of Johnson's attempt to locate Chapman after the origind
indictment; Johnson merely dtates that "the loss of Chgpman as a witness did, however, prgudice
Appdlant's case." Johnson's blanket assertion of prejudicewill not suffice to establish that one of histhree
main protections was disregarded.
119. Congdering dl the Barker factors under the totdity of circumstances, in addition to the evidence
presented againgt Johnson, this Court findsthat theinitia presumption of prejudice has been overcome and
no violation of Johnson'sright to a speedy trid hasresulted. Accordingly, we afirm the judgment of the
circuit court.

120. THEJUDGMENT OF THE SCOTT COUNTY CIRCUIT COURT OF CONVICTION
OF STRONG ARMED ROBBERY AND A SENTENCE OF TWELVE YEARS IN THE



CUSTODY OF MISSISSIPPI DEPARTMENT OF CORRECTIONS IS AFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO SCOTT COUNTY.

KING, C.J., BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ., CONCUR.



